Frequently Asked Questions: Legal Issues Relating to Bhopal Disaster

The December 3, 1984, Union Carbide gas disaster remains an unresolved matter more than two decades after the tragedy. Hailed as a landmark settlement both by the Indian Government and a nervous chemical industry in the United States, the 1989 agreement between Carbide and Indian Government was neither a landmark, nor a settlement of disputes. It was short-sighted, non-comprehensive and unrelated to the real magnitude of the disaster, spawning numerous new litigation rather than resolve old disputes. Union Carbide, and its new owner Dow Chemical, cite the 1989 settlement as their answer to all liabilities arising from the disaster. But is that really the case? This FAQs takes you through the various legal matters pending in different courts.

1. Didn't the 1989 settlement resolve all liabilities?
 
No. The 1989 settlement only covered compensation for disaster-related damages. It did not cover the contamination Union Carbide left behind, which has now spread to the ground water. Neither does it cover future damages to health and property as a result of this contamination. That is because the contamination had nothing to do with the disaster. It even predates the disaster, and was a result of shoddy housekeeping by Carbide and due to the routine pollution from the factory.


At the time of the settlement people were unaware of the degree of contamination from leakage of toxic effluents into the groundwater. Even if the 1984 disaster had been averted, contamination of drinking water supplies would still be an issue today owing to bad disposal practices by Carbide. Over 20,000 people are forced to drink water laced with alarmingly high levels of mercury, dichlorobenzene, chloroform, carbon tetrachloride and other persistent organic pollutants and heavy metals.

(See Greenpeace report at www.bhopal.net/oldsite/documentlibrary/bhopal.pdf). 

A study by the Fact Finding Mission on Bhopal, New Delhi, found traces of lead and mercury in the breast milk of women living in these communities. 
Indeed, there is a legal civil case on the contamination issue heard in the Southern District Federal Court in New York. It was filed in 1999 by survivors against Union Carbide, seeking a comprehensive cleanup of the contaminated site and the properties around the factory, compensation and medical monitoring for those poisoned by Carbide's chemical waste, and compensation for damage to property. While this lawsuit was filed to cover both the disaster [seeking civil remedies for criminal actions under the Alien Tort Claims Act] and contamination, the presiding Judge (Judge Keenan) dismissed claims related to the disaster on the [wrong] ground that civil and criminal liabilities related to the disaster had been addressed by the 1989 settlement. The Government of India was expected to submit a statement that clarified that criminal charges were still outstanding, but the Government did not do it [while it had promised it would] and the second circuit upheld Keenan's decision. What remains now are the claims related to contamination. The lawsuit has survived four motions to dismiss, and has been reinstated by the 2nd Circuit Court of Appeals twice. 

Even for the civil compensation from the gas disaster, the word "resolved" does not imply justice. What was supposed to be a $3 billion settlement was reduced to $470 million dollars in an out of court settlement negotiated between the Government of India and the company, without the consent of the survivors. The settlement amount was based on inaccurate statistics about the scale and magnitude of the disaster, and amounted to only $1170 for death and $520 for lifelong injury for those who actually received their compensation – barely enough to pay for a few years of medical costs. This amount is insufficient, unfair and unjust even by Indian standards. 95% of the victims have received the minimum of Rs.25,000, and the interest on the settlement fund--some $ 300 million--was only distributed after the direction of the Supreme Court, in November 2004. 


In 1989, as part of the settlement, the Indian Government withdrew the criminal cases against the corporation and Warren Anderson. However, responding to the massive outrage by Bhopalis, the criminal case against Warren Anderson and Union Carbide was reinstated in 1991 (see details of criminal case below).


2. What is the criminal case in Bhopal all about?
Bhopal is not only a disaster, but a corporate crime. It began as a classic instance of corporate double-standards: Union Carbide was obliged to install state-of-the-art technology in Bhopal, but instead used inferior and unproven technology and employed lax operating procedures,maintenance, and safety standards compared to those used in its US 'sister-plant'. The motive was not simply profit, but also control: the company cut back $8 million in originally planned costs, and through this deliberate under-investment, managed to retain a majority share of its Indian subsidiary. On the night of Dec 2 1984, none of the plant's safety systems - six in all - were operational, and the plant siren had been turned off. 
 
Warren Anderson, Carbide's CEO from 1982-1986, exercised managerial control and supervision over the operations of Union Carbide India Limited through a single executive intermediary. As both Chairman of the Board and Chief Executive Officer, Anderson was directly involved, approved and ratified the double standards in design, safety and operations which Union Carbide imposed at UCIL -  inferior and inherently dangerous conditions compared with those it chose to establish at its Institute, West Virginia factory. Anderson was also personally aware of and involved in the economy drive of Union Carbide's "Bhopal Task Force" to salvage the plant's financial viability. Further, Anderson was part of the managing committee that in December 1973, approved the proposal for the Methyl Isocyanate plant in Bhopal, despite its use of "untested technology" and higher environmental impact assessment rating compared to the West Virginia plant because of "surface disposal" of chemical wastes.
 
The criminal case was originally filed in 1987, and reinstated in 1991 before the Chief Judicial Magistrate's court in Bhopal. Both Warren Anderson, the former CEO of Union Carbide, and the Union Carbide Corporation itself face criminal charges of "culpable homicide," or manslaughter. These charges have been outstanding since 1992, yet Anderson and Carbide have both ignored repeated summons to appear before the court, and have both been officially declared "absconders," or fugitives from justice, by the Indian courts. While Anderson, if extradited and convicted, would face ten years in prison, Carbide faces a fine which has no upper limit. 
 
In 2003, shortly after Anderson was discovered living a life of luxury in the Hamptons, New York, the Indian Government made an official request for his extradition, which was denied in 2004 by the United States. 
 
Dow Chemical, Carbide's new owner, has stated publicly that it has no intention of surrendering its subsidiary for trial. In December 2003, Dow's spokesperson was quoted as saying that "[Carbide’s] position on the matter is that the Indian government has no jurisdiction over [them]; therefore, they are not appearing in court." By refusing to surrender its subsidiary for trial, Dow has placed itself in the legal position of harboring a fugitive. In January 2005, the Chief Judicial Magistrate's court in Bhopal sent a summons to Dow's headquarters, asking it to show cause to the court why Dow shouldn't be compelled to produce Carbide for trial. 

While Union Carbide no longer has assets in India (which could be seized to compel its appearance for trial), Dow has at least four major subsidiaries in the country. To avoid losing out totally on Indian business, Union Carbide urged an Indian entrepreneur to set up a distributor – MM Global – to buy its products abroad and sell it in India. That way, Carbide could benefit from business in India without exposing its assets or businesses to attachment by the Indian courts. MM Global later formed other companies in Singapore and Texas for the sole purpose of trading in Union Carbide's goods in India. Following the merger with Dow Chemical in 2001, Dow has begun selling former Union Carbide products, technologies and services in India. Thus the absconding corporation continues to generate profits in India. In May 2006, the Bhopal Group for Information and Action filed an application before the Chief Judicial Magistrate seeking attachment of proceeds from the sales of Union Carbide’s products and services in India, to the case.
 
3. Dow Chemical says that all civil and criminal liabilities related to Bhopal are resolved?

Union Carbide Corporation and Union Carbide Eastern (now deregistered) are both key accused in the criminal case in Bhopal, where they face charges of “culpable homicide not amounting to murder.” Criminal liabilities are not resolved just because one party – in this case, the accused – unilaterally decides so. On October 3, 1991, the Supreme Court reinstated criminal charges against Union Carbide Corporation and the other accused.

Dow Chemical’s former CEO William Stavropoulos made the above ?? where? claim in response to a question raised by a concerned shareholder at Dow’s annual shareholder’s meeting in 2004. Dow’s denial is consistent with its track record of misleading its shareholders and the public about its liabilities and actions.
Lie #1: No Liability
Dow furiously asserts the 1989 settlement resolved all liabilities. "There was a 1989 settlement that resolved all civil, criminal charges," Dow's CEO, William Stravropoulos, lied from the floor of Dow's 2004 Shareholder Meeting. "The Supreme Court of India upheld this and said it was fair, just, and equitable." A statement posted on the Dow website echoes his comments: before acquiring Union Carbide, Dow "conducted an exhaustive assessment to ensure there was absolutely no outstanding liability in relation to Bhopal," the statement reads. "There was none; the company Dow acquired retained absolutely no responsibility for either the tragedy or for the Bhopal site." "There is no legal foundation for application of liability," John Musser, Dow's spokesman, is quoted as saying. "Union Carbide resolved their liability in regards to the Bhopal tragedy," he said, "so when we purchased their shares, there was no liability left." 
 
Lie #2: The Liability is Carbide's, not Dow's
Although Dow accepted Union Carbide's asbestos liabilities, setting aside fully $2.2 billion to resolve all claims, Dow continues to maintain, contrary to US, Indian, and International Corporate Law, that it acquired the assets of Union Carbide without its liabilities. "Union Carbide remains as a subsidiary of Dow, with its own board of directors, and its own assets and liabilities," John Musser was quoted as saying. However, Carbide now operates as a supplier to Dow's businesses alone and retains a boardroom constituted of Dow managers and executives. Carbide's headquarters in Danbury, Connecticut have been sold to the pharmaceutical giant Boehringer. Within Dow's official regulatory filings, Carbide's business activities are said to "comprise components of Dow's global businesses rather than stand-alone operations." Essentially, Carbide is Dow is Carbide. 
 
Lie #3: No Jurisdiction
So what if there is criminal liability? Dow won't send Carbide to stand trial anyway. "Union Carbide and Mr. (Warren) Anderson, the former CEO, are named in [the criminal lawsuit]. They have not come forward. Their position on the matter is that the Indian government has no jurisdiction over Union Carbide or Mr. Anderson; therefore, they are not appearing in court," Musser bluntly declared. 
 
Lies to SEC:
None less than Forbes Magazine has called Dow's purchase of Carbide "a mistake" because of  lingering liabilities in Bhopal. During the administration of the merger, as part of their official filings to the Securities and Exchange Commission in the US, Dow and Union Carbide officials stated: "there are no…criminal…actions, suits, claims, hearings, investigations or proceedings pending…No investigation or review by any Government Entity with respect to it or any of the subsidiaries is pending." 
4. Dow Chemical says that the Madhya Pradesh Government has taken over the factory site. So, doesn't the responsibility for clean-up of the factory site lie with the MP Government?

No – why ? 

a)  As per the terms of lease agreement between UCIL/UCC and Indian Govt., UCIL should restore the land premises to its original state. UCIL didn’t do this, and abandoned the factory unit with chemicals thus violating lease terms.   

b)  Polluter Pays  is a fundamental principle recognized and adopted by India and US, clearly makes DOW/UCC responsible to clean up the factory since UCIL/UCC/DOW  is the polluter in this case. 

c)  Huge cost may incur in proper clean-up of the hazardous chemicals at factory site, and if it is taken up by MP Govt., the financial burden of clean up will be ultimately on Indian taxpayers including local taxpayers/local residents, many of whom are victims of the disaster. 

d) March 17, 2004 - The Second Circuit Court held that plaintiffs’ claims to have Union Carbide clean up the site and individual victims' properties could be proceed if the Indian Government indicated it has  “no objection” to enforcing the US court’s orders. The Indian Government subsequently submitted such a letter to the New York Court.

  

5. Dow Chemical merely acquired Union Carbide. How can it be held liable for the crimes committed at a factory that was never operated by Dow Chemical? 

a) Dow may not be responsible for the 1984 disaster caused by Carbide’s negligence. But it certainly is responsible for helping Carbide evade the law. In other words, Dow is actively sheltering a fugitive or absconder. If someone accused of murder takes refuge in your home, it is your responsibility and legal obligation to turn over the person to the authorities.

b) Dow, in its post-merger annual report submitted to the Securities Exchange Commission, states: “The accompanying consolidated financial statements of The Dow Chemical Company and its subsidiaries ("Dow" or the "Company") include the assets, liabilities, revenues and expenses of all majority owned subsidiaries over which the company exercises control and for which control is other than temporary.”
c) Dow is 100% owner of UCC and inherited assets and liabilities of UCC. Dow has stepped into the shoes of UCC. 

d) As per US, Indian and International corporate law standards, merger laws, etc. UCC’s civil and criminal liabilities were acquired by Dow with its purchase/acquisition/merger of UCC. 

e) Dow has paid for asbestos exposure claims against UCC dating back to 1972 in Texas and West Virginia, USA. 

f) Dow has accepted Union Carbide's asbestos liabilities in the US, setting aside fully $2.2 billion to resolve all claims. Dow continues to maintain, contrary to law that it acquired the assets of Union Carbide without liabilities. 

g) US Supreme Court held that the new owner/survivor of merger is responsible for pre-merger criminal violations that were committed prior to the merger. 
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